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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 
 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 

 1.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY MATTHEW N. SIROTT, M.D., et al. 
* TENTATIVE RULING: * 
 
 Defendants’ demurrer to the Sixth Cause of Action for Declaratory Relief in the Third 
Amended Complaint is overruled. 
 
 Demurrer to the Second through Fifth Causes of Action is continued to October 21, 
2021, 9:00 a.m., Dept. 33. 

 Defendants’ demurrer rests primarily on the argument that Plaintiffs lack standing to 
pursue this action, pursuant to the requirements of Corporations Code § 17709.02.  This section 
also provides, "Any member who does not meet these requirements may nevertheless be 
allowed in the discretion of the court to maintain the action on a preliminary showing to and 
determination by the court, by motion and after a hearing at which the court shall consider any 
evidence, by affidavit or testimony,”   (Corp. Code § 17709.02.) 

 Plaintiffs attempted to make the showing in their Opposition to the demurrer, but section 
17709.02 clearly requires a motion and hearing, whereby the Court may consider evidence of 
the Plaintiffs’ ability to maintain the action.  A hearing on the demurrer is not the appropriate 
setting for the Court to make this determination.  “A general demurrer tests the legal 
sufficiency of a complaint by claiming it fails to state a cause of action based on defects 
appearing on its face or from matters subject to judicial notice.”  (Alamo Recycling, LLC v. 
Anheuser Busch InBev Worldwide, Inc. (2015) 239 Cal.App.4th 983, 994.)       

 Plaintiffs have the responsibility of getting the motion on calendar and serving the 
moving papers on Defendants, providing the appropriate statutory time for a response prior to 
the hearing.     
  

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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Background Facts 

 In 2007, Patel and Sirott formed Taylor 400 LLC by adopting a preliminary Operating 
Agreement, which provided they each held a 50% membership interest.  In 2008, a Restated 
and Final Operating Agreement was adopted, vesting Patel’s 50% interest entirely in EBO.  
Sirott and Robles had the other 50%.   In 2009, Sirott transferred his 25% interest to himself and 
wife Arlene Sirott as trustees for their family trust.   

 After the Second Amended Complaint was filed, the Subject Property was sold in 
September 2019 to a third party.  Prior to the sale, on June 7, 2019, the parties adopted a 
“Distribution Agreement 400 Taylor Holdings, LLC.  It transferred the building from Taylor, LLC 
to the Sirotts, Robles, Patel and Ganey, each with 25% ownership.   On the same date, EBO 
adopted “EBO Distribution Agreement.” Under this agreement, EBO transferred its interest in 
400 Taylor to Dr. Patel (50%) and Dr. Ganey (50%) as individuals.    

 Plaintiffs brought a motion to file a Third Amended Complaint to reflect the direct 
individual claims of Dr. Patel and Dr. Ganey.  Plaintiffs also sought to add a cause of action for 
declaratory relief.   The Court granted the motion as to the cause of action for declaratory relief. 

Demurrer 

 Defendants demur to the Second (Breach of Contract), Third (Breach of Fiduciary Duty), 
Fourth (Breach of Covenant of Good Faith and Fair Dealing, and Fifth (Gross Negligence) 
Causes of Action the ground neither EBO Properties North LLC nor Dr. Patel have standing to 
pursue these derivative claims.  “‘Because standing goes to the existence of a cause of action, 
lack of standing may be raised by demurrer or at any time in the proceeding, including at trial or 
in an appeal. [Citations.]’” (Troyk v. Farmers Group, Inc. (2009) 171 Cal.App.4th 1305, 1345.) 
“For a lawsuit properly to be allowed to continue, standing must exist at all times until judgment 
is entered and not just on the date the complaint is filed.” (Californians for Disability Rights v. 
Mervyn's, LLC (2006) 39 Cal.4th 223, 232-233.)  

 Defendants demur to the Sixth Cause of Action for Declaratory Relief on the ground 
Plaintiffs have not alleged that resolution of the declaratory relief action will have any practical 
consequences.   

Derivative Claims (2nd – 5th Causes of Action) 

 Defendant argues that Corporations Code §17709.02(a)(1) imposes a membership 
requirement for standing to pursue a derivative action on behalf of an LLC.  It provides: 

(a) No action shall be instituted or maintained in right of any domestic or foreign 
limited liability company by any member of the limited liability company unless 
both of the following conditions exist: 
 
(1) The plaintiff alleges in the complaint that the plaintiff was a member of record, 
or beneficiary, at the time of the transaction or any part of the transaction of 
which the plaintiff complains, or that the plaintiff’s interest later devolved upon the 
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plaintiff by operation of law from a member who was a member at the time of the 
transaction or any part of the transaction complained of. 

 The derivative plaintiff must have been a member or beneficiary of the LLC at the time 
the challenged transaction took place. The other requirement for standing is that the ownership 
is continuing throughout the pendency of the litigation. “[W]e hold that California law, like 
Delaware law, generally requires a plaintiff in a shareholder's derivative suit to maintain 
continuous stock ownership throughout the pendency of the litigation.” (Grosset v. 
Wenaas (2008) 42 Cal.4th 1100, 1119.)  Defendant argues California Courts must interpret 
Corp. Section 17709.02 (applicable to LLCs) to impose the same standing requirements as 
Corp. Code § 800.   
 
 “The fundamental purpose of a derivative action is to provide a means by which a 
stockholder may seek to enforce the rights of a corporation when the corporate board refuses to 
do so.” (Grosset v. Wenaas (2008) 42 Cal.4th 1100, 1114.) “Because a derivative claim does 
not belong to the stockholder asserting it, standing to maintain such a claim is justified only by 
the stockholder relationship and the indirect benefits made possible thereby, which furnish the 
stockholder with an interest and incentive to seek redress for injury to the corporation.” (Ibid.) 
 
 Here, Defendants argue that under the continuous ownership rule, EBO lost its standing 
to pursue the Second through Fifth Causes of Action when it disposed of its entire membership 
interests in Taylor.  The 2nd – 5th Causes of Action are all claims brought on behalf of Taylor.  
Since EBO gave up its membership interest, EBO no longer has a financial interest in any 
recovery pursued.  Defendants argue no amendment can restore EBO’s standing. 
 
 Under the contemporaneous ownership rule, Dr. Patel lacks standing because he had no 
membership interest in Taylor at the time of Defendant Sirott’s alleged wrongdoing.  Defendants 
argue Corp. Code § 17709.02(a)(2) confers standing only on a plaintiff who was “a member of 
record, or beneficiary, at the time of the transaction or any part of the transaction of which the 
plaintiff complains.”  Patel was member from the formation of Taylor, LLC in 2008 to 2009, but 
then Patel transferred his entire interest to EBO under the Restated and Final Operating 
Agreement. Sirott’s alleged breaches occurred in 2016 and 2017.  Since Patel was not a 
member at the time of the wrongdoing, he lacks standing and does not gain standing through 
any other provision of Section 17709.02(a)(2). 
 
 Finally, Defendants argue that although Grosset involved a corporation and stockholder, 
the “principles of derivative lawsuits applicable to corporations likewise apply to a limited liability 
company.”  (Paclink Communications Internat. v. Superior Court (2001) 90 Cal.App.4th 958, 
963.)   
  Plaintiffs’ Opposition 

 Plaintiffs argue that Defendants are trying to have it both ways.  First, they opposed the 
motion for leave to amend to assert the individual claims of Patel and Ganey that arose in 2019, 
when they became individual members of 400 Taylor Holdings, LLC.  Now, Defendants want the 
Court to dismiss the entire action because EBO has “lost” its standing to bring the action 
because it transferred its interest in 400 Taylor, LLC to the individuals. 
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 Plaintiffs argue Corp. Code § 17709.02 does not preclude Dr. Patel and Dr. Ganey, 
as individuals, from succeeding to EBO’s interest in 400 Taylor LLC, when the entirety of the 
statute is considered.  The portion of section 17709.02 Defendants did not focus on states 
in part:  

Any member who does not meet these requirements may nevertheless be 
allowed in the discretion of the court to maintain the action on a preliminary 
showing to and determination by the court, by motion and after a hearing at 
which the court shall consider any evidence, by affidavit or testimony, as it deems 
material, of all of the following: 
(A) There is a strong prima facie case in favor of the claim asserted on behalf of 
the limited liability company. 
(B) No other similar action has been or is likely to be instituted. 
(C) The plaintiff acquired the interest before there was disclosure to the public or 
to the plaintiff of the wrongdoing of which plaintiff complains. 
(D) Unless the action can be maintained, the defendant may retain a gain derived 
from defendant’s willful breach of a fiduciary duty. 
(E) The requested relief will not result in unjust enrichment of the limited liability 
company or any member of the limited liability company. 
 

 Plaintiffs argue that the Court has already been provided evidence on the factors the 
Court should consider under section 17709.02.  Plaintiffs argue that evidence has been 
provided via the trial on the Reformation cause of action, the motion for summary judgment 
and/or adjudication, and Plaintiffs’ motion for leave to file the Third Amended Complaint. Here, 
Plaintiffs argue they have presented evidence: (A) demonstrating a strong claim on behalf of 
400 Taylor LLC that Dr. Sirott damaged the LLC; (B) all members of the LLC are included in this 
action and no other similar action will be instituted; (C) EBO had its interest before Sirott’s 
alleged wrongdoing and Patel Ganey had their interest in EBO before the wrongdoing; (D) Dr. 
Sirott will retain a gain in not having to answer for his breach of fiduciary duty; (E) the relief will 
not result in unjust enrichment to the 400 Taylor LLC.    

 Additionally, Plaintiffs argue that equity dictates this action should not be dismissed.  
The Court has discretion to allow EBO to continue with the derivative action.  Alternatively, 
Plaintiff argues the Court could reverse its order on Plaintiffs’ motion for leave to amend and 
allow the individual claims.   

 In response to the Opposition, Defendants opposed Plaintiffs’ invoking the statutory 
exception, without making the required motion. The Court agrees a motion is required.  
As determination of the issue of standing and whether Plaintiffs qualify under the exception to 
Corp. Code § 17709.02 is crucial to Plaintiffs’ maintenance of this action, the Court will permit 
Plaintiffs’ the opportunity to file the motion pursuant to Corp. Code § 17709.02. 

Declaratory Relief Claim 

 Plaintiffs seek a declaratory judgment that the Restated and Final Operating Agreement 
is Taylor’s currently operative governing agreement.  Defendants demur to the Sixth Cause of 
Action for Declaratory Relief on the ground declaratory relief will have no practical 
consequences.  Defendants argue there is no controversy because the Sirotts and Robles 
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offered to stipulate that Restated and Final Operating Agreement has been the operative 
agreement since October 15, 2008.   Also, EBO lacks standing to seek declaratory relief.  
“The court may refuse to exercise the power granted by this chapter in any case where its 
declaration or determination is not necessary or proper at the time under all the circumstances.”  
(CCP § 1061.) 

 Here, Defendants argue Patel and EBO have failed to allege any “practical 
consequences on the parties’ future behavior.”  Taylor has already sold its only significant 
asset, the medical office building.  Taylor, LLC exists only to resolve the derivative claims in 
this lawsuit.   

 Defendants assert Plaintiffs refused the stipulation on for the purposes of seeking 
attorney’s fees.  

 Opposition 

 Plaintiffs argue the Court has discretion as to whether the claim for declaratory relief is 
“necessary and proper.”  CCP § 1061.  At the end of trial on the Reformation cause of action, 
Plaintiffs requested that the Court make a finding that the Restated and Final Operating 
Agreement was the operative agreement.  The Court declined to do and advised the parties to 
stipulate to such finding or that Plaintiffs include a cause of action for Declaratory Relief. 

 Plaintiffs argue Defendants are now willing to stipulate only because they understand 
that Plaintiffs will seek attorney’s fees for prevailing on the Declaratory Relief cause of action. 

Ruling 

On the face of the complaint, Plaintiffs have alleged an actual controversy for purposes of the 
demurrer.  The Court declines to take judicial notice of the “admissions” that show no 
controversy exists.  The demurrer is overruled.  The Court notes, however, that it may be 
difficult to obtain more than a nominal award of attorneys’ fees related to this cause of action 
when the Defendants are willing to stipulate to the relief sought at the time that it is first added to 
this complaint.   

 Defendants’ Request for Judicial Notice 

 Pursuant to Evidence Code § 452 (h) and 453, Defendants request the Court to take 
judicial notice of facts drawn from an order of this Court and from party admissions in letters 
between the parties as directed in that order. Defendants request the Court to take judicial 
notice of the following: 

1. Courts’ December 20, 2019 Statement of Decision directing Plaintiffs to seek agreement 
that Restated and Final Operating Agreement with pages 20 and 21 is the operative 
agreement before seeking to amend their complaint to include a cause of action for 
Declaratory Relief.   
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2. Dr. Patel and EBO failed to request an agreement as the Court directed until April 22, 
2021. 

 The Court declines to take judicial notice of these facts, particularly of the fact that the 
Court directed Plaintiffs to seek an agreement before filing a motion to amend the complaint.  
The Court’s Statement of Decision states: 

In response to the Tentative Decision in this matter, Plaintiffs requested that the 
Court extend the relief in Reformation such that it includes an order that the 
Restated and Final Operating Agreement was the operative agreement between 
the parties and that it included pages 20 and 21 from Exhibit 14. Although, given 
the Courts findings herein such an order would be justified, the Court declines to 
do so. There is no mention of the Restated and Final Operating Agreement in the 
Second Amended Complaint. There is no cause of action or claim that seeks an 
order that it is the operative agreement. Because of this, much of the evidence 
related to the drafting and execution of the Restated and Final Operating 
Agreement was admitted into evidence at trial for the limited purpose of showing 
the intent of the parties when they executed the First Amendment to the Operating 
Agreement. Under these circumstances, an order that the Restated and Final 
Operating Agreement is the operative agreement between the parties would not be 
appropriate. If, after considering the Court's findings, the parties cannot reach 
agreement that the Restated and Final Operating Agreement with pages 20 and 21 
from Exhibit 14 is the operative agreement between the parties, Plaintiffs would 
need to amend their complaint to include a cause of action for Declaratory Relief 
seeking such an order from the Court before such relief would be available. 

 As to the remaining requests for judicial notice, except for the request in #4, they are 
denied as these are not matters the Court may take judicial notice of under Evidence Code 
§ 452 (h). “It is true that a court may take judicial notice of a party's admissions or concessions, 
but only in cases where the admission “cannot reasonably be controverted,” such as in answers 
to interrogatories or requests for admission, or in affidavits and declarations filed on the party's 
behalf.” (Arce v. Kaiser Foundation Health Plan, Inc. (2010) 181 Cal.App.4th 471, 485.) Here, 
the “admissions” are in correspondences between the parties.  Also, “The court will take judicial 
notice of records such as admissions, answers to interrogatories, affidavits, and the like, when 
considering a demurrer, only where they contain statements of the plaintiff or his agent which 
are inconsistent with the allegations of the pleading before the court.”  (Del E. Webb Corp. v. 
Structural Materials Co. (1981) 123 Cal.App.3d 593, 604-605.)  Defendants have not shown the 
statements are inconsistent with the allegations in the Third Amended Complaint. 

 

Plaintiffs’ Request for Judicial Notice 

 Plaintiffs requests the Court to take judicial notice of the following: 
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1. Exhibit 1--Defendants Memorandum of Points and Authorities and the Declaration of Dr. 
Sirott and Christopher Hays in Support of Defendants’ Opposition to Plaintiff’s Motion to 
File the Third Amended Complaint 

2. Exhibit 2—Copy of the Court’s Order Granting in Part Plaintiffs’ Motion to File the Third 
Amended Complaint 

3. Exhibit 3—Order Denying Defendants’ Motion for Summary Adjudication, September 27, 
2019 

4. Exhibit 4—Copy of Final Statement of Decision, Dated December 23, 2019. 

 As to Exhibit 1, the Court takes judicial notice of the existence of the document, but not 
the truth of matters asserted therein.  The Court takes judicial notice of Exhibits 2, 3 and 4. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION TO REOPEN DISCOVERY 
FILED BY KENNETH BARKER 
* TENTATIVE RULING: * 
 
Denied. Plaintiff has failed to establish good cause for reopening discovery at this late date. 
He has made no showing of the type of discovery requested, the necessity for such discovery 
nor the reasons for such discovery, as required by CCP §2024.050. The motion does not 
include a meet and confer declaration as required by CCP §2016.040. There is no explanation 
for Plaintiff’s lack of diligence in timely completing discovery. The Court finds that this motion 
has been brought without substantial justification. Although plaintiff is representing himself and 
is not an attorney, he has a great deal of litigation experience and should have known that this 
motion was not appropriate. Sanctions to be paid by October 1, 2021 are awarded as requested 
in the amount of $1,050. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-00314 
CASE NAME: BEENE VS. ERLER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 
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 4.  TIME:  9:00   CASE#: MSC19-00754 
CASE NAME: CLARK VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to September 30, 2021, at 9:00 a.m., 

in Department 33.  The Court requests that the parties file additional briefs on or before 

September 16, 2021.  The briefs shall not exceed five pages, and shall address the 

following issues. 

1. While plaintiffs’ opposition “Table of Authorities” lists 50 decisions, the Court finds 

that there seems to be an absence of helpful decisions on point.  The Court requests that 

each side discuss their single ‘best’ California Court of Appeal decision, and explain how that 

decision is analogous to the case now before the Court.  The Court also requests that each side 

discuss their best federal decision dealing with California elder abuse law, even if it is an 

unpublished District Court decision.  (See, e.g., Davis v. Sentinel Ins. Co. (S.D.Cal. Oct. 18, 

2018, No. 17-CV-1845 W (JLB)) 2018 U.S.Dist.LEXIS 179480, at *9 [“financial elder abuse 

requires more than a breach of contract”].) 

 2. Plaintiffs shall also address the following additional issues: 

 The Court’s preliminary assessment is that, in the reply memorandum,  
defendant has persuasively distinguished plaintiffs’ cited decisions.  Plaintiffs 
may wish to respond to that aspect of the reply. 
 

 Plaintiffs argue that defendant has “taken” their contractual rights.  But it would 
seem to the Court that plaintiffs have retained their contractual rights; otherwise, 
plaintiffs could not be suing for breach of contract. 

 

 Allowing elder abuse remedies for defendant’s alleged breach of an asset 
purchase agreement would appear to run contrary to California’s public policy 
against allowing tort remedies for breach of contract. 

 

 If defendant purchased Neuroscan’s assets for less than fair market value, that 
would appear to be an injury to the Neuroscan partnership, and not an injury to 
plaintiffs directly.  The Court requests that plaintiffs cite legal authority authorizing 
them to pursue such ‘derivative’ claims on behalf of the partnership in an elder 
abuse cause of action. 

 
Defendant may address these additional issues as well, but is not required to do so. 
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 5.  TIME:  9:00   CASE#: MSC19-01354 
CASE NAME: SVINGOS VS. BALASUBRAMANIAN 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY RAJAN BALASUBRAMANIAN 
* TENTATIVE RULING: * 
 
Off calendar per Notice filed 8/23/21. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01623 
CASE NAME: STAMM ENTERPRISES VS. BH PROPERTIES 
HEARING ON MOTION FOR LEAVE TO FILE 3rd Amended COMPLAINT 
FILED BY STAMM ENTERPRISES, LTC., et al. 
* TENTATIVE RULING: * 
 
Vacated per written Stipulation.  Counsel to submit 3rd Amended Complaint for filing. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV INC.  VS.  CHATFIELD P.C 
HEARING ON MOTION TO DISMISS WITH PREJUDICE 
FILED BY JOEL McVAY 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-02374 
CASE NAME: ESTATE OF MANN VS. LUEKER 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY TWO WORLDS PLEASANT HILL GREGORY LN., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike portions of the First Amended Complaint ("FAC") filed by 

Defendants Bay Area Property Services ("Property Manager" and Two Worlds Pleasant Hill 

Gregory Lane Owners' Association, Inc. ("Association"). For the reasons set forth, the motion is 

granted. The following portions of Plaintiff's First Amended Complaint are stricken: paragraph 

(f), page 15, ll. 14-17 ("Punitive damages for Bay Area Property Services/Two Worlds Pleasant 

Hill Gregory Lane Owners' Association's breach of fiduciary duty, and failure to provide proper 

care, upkeep, replacement, and improvement, according to proof"). 

 

Factual Background 

The FAC alleges that Robert J. Mann, now deceased, lived in a condominium unit managed by 

the Property Manager on behalf of the Association. (FAC ¶ 7.) Plaintiff alleges a water pipe 
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between the unit owned by Robert J. Mann and the unit next door owned by defendant Michael 

Luecker broke. (FAC ¶¶ 1, 2, 5.)  

The FAC alleges causes of action against the Property Manager and Association (1) for 

"Negligent Failure to Maintain Water Pipe" (2nd C/A), alleging that the "acts or omissions to act, 

defendant [sic] negligently caused" real and personal property damage (FAC p. 9, ll. 8-14, p. 10, 

ll. 6-7); (2) for personal injury for "general negligence" "breach of fiduciary duty" (4th C/A) which 

also alleges that by "acts or omissions to act, defendants negligently caused" damage to Robert 

J. Mann (FAC p. 12, ll. 6-10, ll. 20-21); and (3) for "violation of contractual agreement to 

maintain property" (5th C/A), a breach of contract claim founded on alleged violations of the 

CC&Rs (FAC p. 13, l. 6 - p. 14, l. 12). The specific acts and omissions alleged in the fourth 

cause of action for negligence and breach of fiduciary duty are that the "[c]corroded pipes were 

not maintained in a timely manner" and that "steps should have been taken to have a mold/air 

quality issue." (FAC p. 12, l. 25 - p. 13, l. 2.)  

Legal Standards Applicable to Motion to Strike and Pleading Requirements for A Punitive 

Damages Claim 

Defendants Property Manager and Association move to strike Plaintiff's prayer for punitive 

damages as improper under Code of Civil Procedure §§ 431.10 and 436. The Court may strike 

allegations that are "irrelevant, false or improper matter" or any portion of a pleading "not drawn 

. . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).)  

Punitive damages may be awarded in "an action for the breach of an obligation not arising from 

contract" where Plaintiff proves the "defendant has been guilty of oppression, fraud, or malice." 

(Civ. Code § 3294(a).) "Oppression" is "despicable conduct that subjects a person to cruel and 

unjust hardship in conscious disregard of that person’s rights." (Civ. Code § 3294(c)(2).) 

"Malice" is conduct "intended by the defendant to cause injury to the plaintiff or despicable 

conduct which is carried on by the defendant with a willful and conscious disregard of the rights 

or safety of others." (Civ. Code § 3294(c)(1).)  

Civil Code § 3294 was amended in 1987 to add the requirement that conduct be "despicable" to 

support an award of punitive damages based on malice or oppression. (See Lackner v. North 

(2006) 135 Cal.App.4th 1188, 1211; Stats.1987, c. 1498, § 5, p. 5780.) The California Supreme 

Court explained: 

[T]he statute's reference to "despicable" conduct seems to 

represent a new substantive limitation on punitive damage 

awards. Used in its ordinary sense, the adjective "despicable" is a 

powerful term that refers to circumstances that are "base," "vile," 

or "contemptible." (4 Oxford English Dict. (2d ed. 1989) p. 529.) 

As amended to include this word, the statute plainly indicates 

that absent an intent to injure the plaintiff, "malice" requires 

more than a "willful and conscious" disregard of the 
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plaintiffs' interests. The additional component of "despicable 

conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725 [emphasis added].) (See also 

Lackner v. North, supra, 135 Cal.App.4th at 1209 ["The adjective 'despicable' connotes conduct 

that is '…so vile, base, contemptible, miserable, wretched or loathsome that it would be looked 

down upon and despised by ordinary decent people.' [Citations, internal quotations omitted.]"].)  

A claim for breach of a contractual obligation does not provide a basis to award punitive 

damages by the terms of the statute, even if the party intentionally or willfully breached the 

contract. (Civ. Code § 3294(a) [punitive damages may be awarded in "an action for the breach 

of an obligation not arising from contract, where it is proven by clear and convincing 

evidence that the defendant has been guilty of oppression, fraud, or malice, the plaintiff, in 

addition to the actual damages, may recover damages for the sake of example and by way of 

punishing the defendant." (Emphasis added.)].) 

A motion to strike is properly granted when a complaint fails to allege facts to state a prima facie 

claim for punitive damages under the standards of Civil Code § 3294. (Turman v. Turning Point 

of Cent. California, Inc. (2010) 191 Cal.App.4th 53, 63.) Alleging an intentional tort is not 

enough: "Not only must there be circumstances of oppression, fraud or malice, but facts must be 

alleged in the pleading to support such a claim." (Grieves v. Superior Court (1984) 157 

Cal.App.3d 159, 166 [citing G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22, 29].)  
Conclusory allegations parroting the language of the statute are not enough for a punitive 

damages claim to survive a motion to strike. (Blegen v. Superior Court (1981) 125 Cal.App.3d 

959, 963 ["Pleading in the language of the statute is acceptable provided that sufficient facts 

are pleaded to support the allegations. [Citation omitted; emphasis added.]"]; Smith v. 

Superior Court (1992) 10 Cal. App. 4th 1033, 1041-1042.) 

Analysis 

Plaintiff's claims against the Property Manager and Association allege they "negligently" caused 

damage to Robert J. Mann and his real and personal property, as cited above. Plaintiff does not 

allege malice or oppression, or any facts that would support a punitive damages award. Punitive 

damages are imposed to punish the defendant and "are typically awarded for intentional torts." 

(Lackner v. North (2006) 135 Cal.App.4th 1188, 1212.) To state a claim for punitive damages in 

a case involving a nonintentional tort, "'it is not sufficient to show only that the defendant's 

conduct was negligent, grossly negligent or even reckless.' [Citation omitted.]" (Bell v. Sharp 

Cabrillo Hosp. (1989) 212 Cal.App.3d 1034, 1044 [quoting Flyer's Body Shop Profit Sharing 

Plan v. Ticor Title Ins. Co. (1986) 185 Cal.App.3d 1149, 1155].)  

Even if the Court construed the FAC as alleging an intentional tort for breach of fiduciary duty, 

alleging an intentional tort alone is not enough; Plaintiff must allege facts that meet the 

requirement for imposing punitive damages under Civil Code § 3294 and the case law. 

(Grieves v. Superior Court, supra, 157 Cal.App.3d at 166.) The FAC does not allege such facts. 
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(College Hospital Inc. v. Superior Court, supra, 8 Cal.4th at 725; Grieves v. Superior Court, 

supra, 157 Cal.App.3d at 166; Blegen v. Superior Court, supra, 125 Cal.App.3d at 963.)  

Late and Improper Pleadings Filed by Plaintiff 

Plaintiff filed a late opposition to the motion to strike on August 24, 2021, which was due 9 court 

days prior to the hearing (August 20, 2021). (Code Civ. Proc. § 1005(b).) Plaintiff also filed an 

untimely and improper second opposition or surreply to Defendants' reply on August 27, 2021, 

which Plaintiff labeled "Reply in Opposition" to the motion to strike. The law and motion statutes 

and rules provide no basis for Plaintiff to file a second opposition, a "reply in opposition," or a 

surreply. (Code Civ. Proc. § 1005(b).) The Court expects compliance with applicable procedural 

statutes and rules, and the Court in its discretion may disregard non-compliant filings. (Rancho 

Mirage Country Club Homeowners Assn. v. Hazelbaker (2016) 2 Cal.App.5th 252, 262 ["a trial 

court has broad discretion to accept or reject late-filed papers"].)  

The Court does not consider the untimely and improper "Reply in Opposition" filed by Plaintiff on 

August 27, 2021. (Cal. R. Ct. 3.1300(d).) However, even if it did, the additional facts Plaintiff 

contends can be alleged would not support a claim for punitive damages under the standards of 

Civil Code § 3294 and the cases construing those standards and in the face of the other 

allegations of the FAC of negligent acts and omissions which allegedly caused the injuries 

complained of. Showing "criminal indifference" to maintenance problems, without additional 

facts, does not meet the punitive damages standard of engaging in "despicable," "vile" or 

"contemptible" conduct "that subjects a person to cruel and unjust hardship in conscious 

disregard of that person’s rights," that is "intended by the defendant to cause injury to the 

plaintiff," or that " is carried on by the defendant with a willful and conscious disregard of the 

rights or safety of others." (Reply in Opp. p. 1, l. 24; Civ. Code § 3294(c)(1) and (2).) 

 

  

 9.  TIME:  9:00   CASE#: MSC20-02374 
CASE NAME: ESTATE OF MANN VS. LUEKER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MICHAEL LUECKER 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant Michael Luecker to the First Amended Complaint 

("FAC"). For the reasons set forth, the hearing on the demurrer is continued to 9:00 a.m. on 

September 30, 2021. Defendant shall file a declaration demonstrating compliance with the meet 

and confer requirement of Code of Civil Procedure § 430.41(a) no later than September 17, 

2021.  

Code of Civil Procedure § 430.41(a) provides in part that "the demurring party shall meet and 

confer in person or by telephone with the party who filed the pleading that is subject to 

demurrer for the purpose of determining whether an agreement can be reached that would 

resolve the objections to be raised in the demurrer." (Code Civ. Proc. § 430.41(a) [emphasis 
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added].) The telephonic or in person meet and confer is to take place no later than five days 

prior to the date the responsive pleading is due. (Code Civ. Proc. § 430.41(a)(2).)  

The declaration of Defendant's counsel Mr. Bangle confirms Defendant indicates the parties 

exchanged emails but failed to conduct the telephonic or in person meet and confer required by 

the statute before Defendant filed the demurrer to the FAC. The hearing is therefore continued 

to provide additional time for Defendant to meet and confer with Plaintiff through their counsel 

as required by Code of Civil Procedure § 430.41(a) and to file a declaration confirming 

compliance with the statute. 

 

  

10.  TIME:  9:00   CASE#: MSC20-02558 
CASE NAME: URIOSTEQUI VS. ALONSO-SERRANO 
HEARING ON MOTION TO VACATE DEFAULT 
FILED BY OFELIA ALONSO-SERRANO 
* TENTATIVE RULING: * 
 

Ofelia Alonso-Serrano (“defendant”) moves to set aside default pursuant to Code of Civil 
Procedure section 473(b) on the grounds that her default was entered based on her attorney’s 
mistake. The motion is supported by a declaration from counsel that both attests to the mistake 
(Declaration of Kelli George in Support of Motion, 2:15-21), and attaches a proposed answer.  

Relief under the attorney fault provision is mandatory when an order of default is due to 
attorney fault, “whether excusable or not.” (Standard Microsystems Corp. v. Winbond 
Electronics Corp. (2009) 179 Cal.App.4th 868, 894, disapproved on other grounds in Even 
Zohar Construction & Remodeling, Inc. v. Bellaire Townhouses, LLC (2015) 61 Cal.4th 830, 
844.) .) While plaintiff contends that counsel’s mistake is not “credible,” the law strongly favors 
trial and disposition on the merits. Unlike the case cited by plaintiff, Cowan v. Krayzman (2011) 
196 Cal.App.4th 907, counsel for defendant has unequivocally admitted she was mistaken in 
leaving off one defendant’s name on the filed answer. Any doubts in applying section 473 must 
be resolved in favor of the party seeking relief from default. (Maynard v. Brandon (2005) 36 
Cal.4th 364, 371-372.) 

An award of “reasonable compensatory legal fees and costs” is mandatory under these 
circumstances (Code Civ. Proc. § 473(b)), but plaintiff provides no record of hours spent taking 
the default. Instead plaintiff seeks costs totaling $1.421.49. Counsel’s itemization and attached 
exhibits show the majority of these costs were incurred for the purposes of service, prior to any 
default issues. Service costs would not be “compensatory” for the attorney mistake here.  

The motion is granted on the following conditions: counsel for defendant must (1) pay 
to plaintiff’s counsel $69.49 in default filing fee costs and (2) serve and file the signed answer on 
or before September 13, 2021 (the copy attached to counsel’s declaration is unsigned). 
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11.  TIME:  9:00   CASE#: MSC21-00123 
CASE NAME: SISTEK VS. FITZPATRICK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FDRW, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant FDRW, Inc. (“Defendant” or “FDRW”)’s Demurrer. The Demurrer 

relates to Plaintiff Richard Sistek (“Plaintiff” or “Sistek”)’s First Amended Complaint (“FAC”) for 

(1) breach of contract; (2) fraud and deceit; (3) negligent misrepresentation; (4) breach of Civ. 

Code § 1102; (5) rescission; (6) negligent construction; (7) negligent design; (8) negligent 

property inspection; (9) breach of implied warranty; (10) violation of civil code § 2079; and (11) 

professional negligence. Only the eighth cause of action is alleged against Defendant FDRW. 

Defendant demurs to Plaintiff’s cause of action for negligent property inspection pursuant to 

Code of Civil Procedure (“CCP”) § 430.10(e) on the grounds that FDRW did not owe Plaintiff 

a duty. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint 
“is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

Plaintiff purchased the property 1551 Denkinger Court, Concord, CA from Defendant David 
Edward Fitzpatrick on or about December 2018. (FAC at ¶¶ 11, 12.) Plaintiff alleges that 
Defendant Fitzpatrick misrepresented that the Property was free of “defective and 
malfunctioning conditions, free of conditions that were not in compliance with applicable building 
codes, free of water intrusion, leaks, moisture penetration, mold and mildew, and was free of 
other material defects affecting the value and desirability of the Property.” (Id. at ¶ 13.) 

Plaintiff alleges that Defendant FDRW is an inspection company hired by Defendant Fitzpatrick 
to inspect the Property and make repair recommendations prior to the sale of the property to 
Plaintiff. (FAC at ¶ 14.) Plaintiff alleges that FDRW’s recommendations negligently fell below the 
standard of care. (Id.) Two of FDRW’s recommendations are attached to the complaint: one 
dated December 12, 2017 and one dated August 21, 2018 and both directed to Defendant 
David Fitzpatrick. (FAC at ¶ 15, Ex. B; ¶ 17, Ex. C.) Both FDRW reports recommend repairs 
related to mitigation of water related settlement and fluctuation issues.  
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Plaintiff alleges that Defendant Fitzpatrick installed a French drain and sump pump in front of 
the property but that this repair “fell below the standard of care and was highly ineffective;” 
specifically, while it removes excess water from the front of the property it does not stabilize the 
moving foundation. (FAC at ¶ 18.) Plaintiff alleges that Defendant Fitzpatrick made cosmetic 
changes to hide the severity of the foundation issues. (Id. at ¶ 19.) 

Plaintiff alleges that Defendant FDRW breached their duty to exercise reasonable skill and 
diligence in inspecting the property by inspecting the property in a negligent manner and 
proximately and legally causing Plaintiff to purchase the property in a defective condition. 
(Complaint at ¶ 63.) 

Analysis 

This is Plaintiff’s second attempt to state a cause of action against Defendant FRDW for 
negligent property inspection. 

Defendant FDRW once again demurs to Plaintiff’s cause of action for negligent property 
inspection on the grounds that it did not owe Plaintiff a duty of care. Specifically, Defendant 
argues that Plaintiff did not hire FDRW to conduct any inspection and in the absence of privity of 
contract between them, there is no duty of care to a future purchaser. (Dem. at 5:24-6:2 [relying 
on Leko v. Cornerstone Building Inspection Service (2001) 86 Cal.App.4th 1109].) In opposition, 
Plaintiff argues that Leko is distinguishable as “[t]he claims against FDRW relate not to the 
investigation per se, but to the repair recommendations and intended design thereof made by 
FDRW which were then to one degree or another then followed by Fitzpatrick.” (Opp. at 4:14-
17.) Plaintiff then argues that FDRW is liable under a negligent design theory. (See id. at 4, 
citing Huang v. Garner (1984) 157 Cal.App.3d 404 and Beacon Residential Community Assn. v. 
Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th 568. Both of these cases are distinguishable. 

The court in Huang reversed a nonsuit for the defendants (a developer and a contractor) on the 
plaintiff real estate investors’ claims for the cost of repairing defects in an apartment building. 
Critically, the First District Court of Appeal found there was extensive evidence on the record 
that the work of those defendants was, in several respects, violative of the Uniform Building 
Code; that evidence, the Huang court said, “was sufficient to allow the case to go to the jury 
upon an instruction as to negligence per se.” (Huang, supra, 157 Cal. App. 3d at p. 412.) As to 
those two defendants, the court did not discuss at length the fact that the plaintiffs were 
successor purchasers or that the relevant defendants’ work had occurred over 10 years earlier 
and been for an owner several real estate transactions removed from the plaintiffs. On those 
issues, the court said only: “We also believe that subsequent purchasers as well as tenants 
were among those intended to be protected by the code.” (Id. at p. 414.) Here, Plaintiff has not 
alleged that Defendant has violated a specific building code. 

The California Supreme Court in Beacon considered whether design professionals, specifically 
architects, owed a duty of care to a homeowners’ association and its members over construction 
design defects that allegedly made the homes unsafe and uninhabitable. (Beacon, supra, 59 
Cal.4th at p. 571.) The court identified several factors that distinguished the case from Bily and 
justified its conclusion that an “architect owes a duty of care to future homeowners where the 
architect is a principal architect on the project . . . even if the architect does not actually build the 
project or exercise ultimate control over construction decisions.” (Id. at p. 581.) 
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One factor was the close connection between the defendants’ “primary role in the design of the 
Project” and the homeowners’ injury, in contrast with “‘the connection between the auditor’s 
conduct and the third party’s injury (which will often be attenuated by unrelated business factors 
that underlie investment and credit decisions). . . .’” (Beacon, supra, 59 Cal.4th at p. 581, 
quoting Bily, supra, 3 Cal.4th at p. 402.) Another factor was that the defendants’ work “‘was 
intended to affect the plaintiff,’ and ‘the “end and aim” of the transaction was to provide’ safe and 
habitable residences for future homeowners, a specific, foreseeable, and well-defined class.” 
(Beacon, supra, at p. 584, quoting Biakanja, supra, 49 Cal.2d at p. 650.) The court also found 
“the prospect of private ordering as an alternative to negligence liability” (Beacon, supra, at p. 
584) to be less compelling than in Bily, given the reliance of a “typical homebuyer” (ibid.) on the 
skills of the developer and the “unrealistic” expectation for homebuyers to hire architects to 
investigate the structure and design of each home they consider purchasing. (Id. at p. 585.) 

Here, plaintiff alleges that Defendant FDRW is “in the business of residential property evaluation 
and inspection” (FAC at ¶ 4); specifically, that “FDRW is an inspection company hired by 
defendant Fitzpatrick to inspect the Property and make repair recommendations flowing from 
the results of the inspections.” (Id. at ¶ 14.) Plaintiff also alleges that “[d]espite being advertised 
as a ‘General Engineering’ and ‘General Building Contractor’, the FDRW inspection was 
performed by, and the repair recommendation was prepared by, Robert J. Brockman, who was 
neither a licensed engineer nor licensed general building contractor.” (Id. at ¶ 63.) These 
allegations are insufficient to bring Plaintiff’s allegations within Beacon, where the defendant 
was the principal architect on the project. 

Furthermore, the Biakanja factors do not support a conclusion that FDRW owed Plaintiff a legal 
duty. “The determination whether in a specific case the defendant will be held liable to a third 
person not in privity is a matter of policy and involves the balancing of various factors, among 
which are [1] the extent to which the transaction was intended to affect the plaintiff, [2] the 
foreseeability of harm to him, [3] the degree of certainty that the plaintiff suffered injury, [4] the 
closeness of the connection between the defendant’s conduct and the injury suffered, [5] the 
moral blame attached to the defendant’s conduct, and [6] the policy of preventing future harm.” 
(Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 1 
Cal.5th at 994, 1013-14.) 

Plaintiff once again provides an incomplete Biakanja analysis and fails to meaningfully 
distinguish Leko. “Under Bily and the Restatement Second of Torts, a supplier of commercial 
information is deemed to have intended to influence a transaction by a third party when the 
supplier ‘knows with substantial certainty’ that the third party, or the class of persons to which 
that third party belongs, will rely on the information in the course of the transaction.” (Leko, 
supra, 86 Cal.App.4th at p. 1121.) Plaintiff’s allegations are clear that Plaintiff did not receive 
copies of Defendant’s reports prior to the close of escrow. (See FAC at ¶ 17 [“Defendant 
Fitzpatrick did not provide copies of the prior disclosures or copies of the reports identified 
herein that he had commissioned prior to the close of escrow.”].) He does not allege that he 
relied on the information in either report in deciding to purchase the property. The Court 
presumes that if Plaintiff could truthfully so allege, he would have done so following the prior 
Demurrer. In the absence of allegations that bring Plaintiff’s claim for negligent property 
inspection outside of Leko and Bily, he has failed to allege facts sufficient to state a cause 
of action.  
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12.  TIME:  9:00   CASE#: MSC21-00483 
CASE NAME: ROKAS VS. HCR MANORCARE, INC., 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY HCR MANORCARE SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
Vacated per Notice of Withdrawal filed 8/26/21. 
 

  

13.  TIME:  9:00   CASE#: MSC21-00774 
CASE NAME: KRANZ VS. OMG II INC. 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY LITIGATION 
FILED BY OMG II INC. 
* TENTATIVE RULING: * 
 
Off calendar per Notice of Withdrawal filed 8/26/21. 
 

  

14.  TIME:  9:00   CASE#: MSC21-01158 
CASE NAME: ANTHONY NEEDHAM  VS. MERIWEST MORTGAGE 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY MERIWEST MORTGAGE COMPANY LLC 
* TENTATIVE RULING: * 
 
 Defendant’s motion to strike is granted without leave to amend.  Defendant is not 

awarded monetary sanctions under section 128.5 or 128.7 of the Code of Civil Procedure, 

solely because none were requested. 

 Plaintiff’s counsel Matthew Mellen is ordered to file a declaration explaining why he failed 

to participate in the statutory meet-and-confer process.  (Code Civ. Proc., § 435.5.  See Granger 

Dec., filed on 7-26-21, ¶¶ 3-5.)  The declaration shall be filed on or before September 7, 2021.  

If the Court finds that counsel’s explanation is unsatisfactory, the Court may issue an order to 

show cause why monetary sanctions should not be imposed. 

 Complaint, ¶ 31.  The language “and damages” is stricken from paragraph 31 of the 

First Cause of Action (mis-captioned the Second Cause of Action), for violation of the 

Homeowner Bill of Rights (“HBOR”).  Damages are not an authorized HBOR remedy when no 

trustee’s deed has been recorded.  (Civ. Code, § 2924.12, subds. (a) and (c).) 

 Complaint, ¶ 47 and ¶ 50.  Paragraphs 47 and 50 are stricken from the Third Cause of 

Action (mis-captioned the Fourth Cause of Action) for violation of the Unfair Competition Law 

(“UCL”).  Compensatory damages, punitive damages, and attorney fees are not authorized UCL 

remedies.  (See, Bus. & Prof. Code, § 17203 and § 17204; Korea Supply Co. v. Lockheed 

Martin Corp. (2003) 29 Cal.4th 1134, 1150-51 [“[t]he nonrestitutionary disgorgement remedy 

sought by plaintiff closely resembles a claim for damages, something that is not permitted under 

the UCL”]; Cel Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 
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Cal.4th 163, 179 [attorney fees are not authorized in a UCL cause of action]; State Farm Fire & 

Casualty Co. v. Superior Court (1996) 45 Cal.App.4th 1093, 1110 [punitive damages are not 

authorized in a UCL cause of action].) 

 Complaint, Prayer, ¶ 6.  The language “punitive damages” is stricken from paragraph 6 

of the prayer for relief.  (Complaint, p. 11.)  Plaintiff’s HBOR, negligence, and UCL causes of 

action do not support a claim for punitive damages. 

 Plaintiff’s Application.  The parties and their counsel are hereby ordered to cooperate, 
fully and in good faith, so as to facilitate the consideration of plaintiff’s pending application for a 
loan modification.  Plaintiff is ordered to promptly supply all background documents requested 
by defendant, including any updated documents that may be necessary because previously 
submitted documents are now stale.  Defendant shall then promptly issue a statutorily compliant 
document granting or denying the application.  The Court expects defendant’s decision on the 
application for a loan modification to be issued at least one week before the Case Management 
Conference scheduled for October 25, 2021.  If that does not happen, the Court may sanction 
the party and counsel at fault: the Court will not allow protracted litigation over an alleged HBOR 
violation that is easily and fully curable. 

 

 

 
ADD ON 

 

15.  TIME:  9:00   CASE#: MSN21-0998 
CASE NAME: 17 CUBS LLC  VS. PACIFIC LIFE 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT PAYMENTS  / FILED BY 17-CUBS, LLC 
* TENTATIVE RULING: * 
 
Appear with Ms. Johnson in person or by Zoom. 

 

 

 


